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LI PEZ, Circuit Judge. Fifty-six plaintiffs, current and

f ormer enpl oyees of the Municipality of Yabucoa, filedalawsuit inthe
United States District Court of the District of Puerto Ri co agai nst the
Mayor of Yabucoa and el even nmenbers of the Muni ci pal Assenbly intheir
i ndi vidual and official capacities. The plaintiffs are nenbers of the
New Progressi ve Party ("NPP") and t he def endants are nenbers of the
Popul ar Denocratic Party ("PDP"). Plaintiffs sued pursuant to 42
U S.C. §1983, allegingviolations of their rights under the First,
Fifth, and Fourteenth Amendnents. Specifically, theplaintiffsclaim
t hat the adopti on of an ordi nance changi ng their status as career
enpl oyees, and their subsequent term nations or denotions, were
politically-notivated actsinviolationof their constitutional rights.
The district court granted summary judgnent to t he defendants. W
affirm | . Background

| n Novenber 1996, Angel Ranops- Al verio of the PDP was el ect ed
Mayor of Yabucoa. The ot her defendants, also affiliated with the PDP,
were el ected as nenbers of the Miunicipal Assenbly. Prior to the
Novenber el ections, the nunici pal adm ni strati on had been under t he
control of the NPP.

On April 2, 1997, the new Minicipal Assenbly enacted
Or di nance 15, which provided for the di smssal, transfer, or denotion
of muni ci pal enpl oyees based on an eval uati on of the Municipality's

needs. Mayor Ranos mai ntai ned that the |l ayoff plan woul d i nprove t he
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Muni ci pality's finances by reorgani zing i ts operations and personnel .

During the early stages of i npl ementing thelayoff plan,
Mayor Ranpos and his staff studied the personnel needs of the
Miuni ci pality. On May 30, 1997, the Municipality infornmed all enpl oyees
inwiting of their seniority status, expl ained that they woul d be
ranked by seniority, and gave theman opportunity to contest their
seniority. Inaddition, the Municipality assessed the nunber and type
of positions necessary to provi de nunici pal services, made a certified
i st of eligible candidates for each job classification, andindicated
how each job woul d be filled fromthe | i st of eligible candi dates based
on seniority.

On June 2, 1997, the Munici pal Assenbl y enact ed Ordi nance 17
("the 1997 Ordi nance"), which repeal ed a prior ordi nance enacted by t he
NPP adm ni stration ("the 1996 Ordi nance") granting career status'toa
nunmber of enpl oyees fornmerly classified as transitory.? The 1997

Ordi nance stated that the 1996 Ordi nance viol ated Puerto Rico's

The Aut ononous Muni ci palities Act defines this status: "Regul ar
career enpl oyees are t hose who have entered t he systemafter undergoi ng
the recruitment procedure establishedinthis subtitle. . . . These
enpl oyees shall be entitledto permanent status and may only be renoved
fromtheir positions for just cause after due filing of charges." 21
L.P.R. A 8§ 4554(Db).

°The Act defines transitory enpl oyees as "those who fill positions
of fixed durationinthe career service. . . Transitory appoi ntnents
shall not exceed one (1) year . . . ." 21 L.P.R A 8 4554(c).
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Aut ononous Muni ci palities Act's requirenent that nunicipalities adopt
regul ati ons to ensure that personnel are hired accordingtotheir nerit
and that all qualified candi dates have t he opportunity to conpete for
career positions. Al thoughthereis an exceptionto open conpetition
for career positions under Article 12.008 of the Autononous
Muni ci palities Act "[w] henthereis no appropriatelist of eligibles
avai l abl e for certain cl asses of positions and the urgency of the
servicetoberenderedjustifiesit,"” 21 L.P.R A 8 4558(a)(1), the
Muni ci pal Assenbly found that "no urgency [to fill the positions]
exi sted" at the time that the 1996 Ordi nance was enacted. The 1997
Or di nance repeal ed t he career status of those enpl oyees covered by t he
1996 Ordi nance and aut hori zed t he Di rector of Human Resources of the
Muni ci pal ity of Yabucoa to nake t he personnel changes necessary to
return them"to the state of |aw which they held prior to such
appoi ntments. "3 On June 30, 1997, the Municipality term nated sone of
the plaintiffs and swtched others from"career” to "transitory"

st at us.

3Def endant s cl ai mthat there i s no connecti on between t he 1997
O di nance adopt ed on June 2, 1997, and the | ayoff pl an (O di nance 15),
adopted earlier on April 2, 1997. W findthis claiminplausible. The
| ayoff plan required that all term nations occur on the basis of
seniority. Because career versus transitory status affects the
seniority ranking process, aprior grant of career status to a group of
enpl oyees woul d affect inplenentation of the layoff plan. This
rel ati onshi pis the nost obvi ous reason for the Minici pal Assenbly's
enact ment of the 1997 Ordinance two nonths after it passed the
ordi nance providing for the layoff plan.
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The plaintiffs clai mthat they were di scharged or denoted to
transitory status because of their political affiliation; that the
def endant s had a pol i cy of term nati ng NPP enpl oyees and repl aci ng t hem
with nmenbers of the defendants' party, the PDP; and that the
Muni ci pality continued to hire new enployees fromthe PDP party
following their termnations. The plaintiffs do not present any
evi dence of newhires. They cite the sworn statenent of plaintiff Juan
A. Ranps- Font anez t hat Mayor Ranps "used to say t hat he was going to
clean City Hall of nost NPP enployees . . . ."

The defendants argue that the 1997 Ordi nance and the
subsequent personnel actions corrected the prior admnistration's
i1l egal conversion of agroup of enpl oyees fromtransitory to career
status. They note that the 1996 O di nance breached the nmerit principle
systemand vi ol at ed Puerto Ri co personnel | aws. The defendants al so
mai ntai n t hat t hey have not hired or appoi nted any new enpl oyees to
fill the job classifications affected by the |ayoff plan.

We revi ewt he grant of summary j udgnent de novo. See EEQC v.

Anego, Inc., 110 F. 3d 135, 141 (1st Gr. 1997). W drawal |l reasonabl e

i nf erences i n favor of the nonnoving party. See Chanpagne v. Servi st ar

Corp., 138 F.3d 7, 8 (1st Cir. 1998). I'l. Clains Agai nst the
Def endants in their Individual Capacities
Officials perform ng |l egislative functions have absol ute

imunity fromsuit and liability under section 1983. See Agronmayor V.

-5-



Col berg, 738 F.2d 55, 58 (1st Gr. 1984). Absol ute inmunity extends to

| ocal legislators as well astotheir state and federal counterparts.

See Bogan v. Scott-Harris, 523 U S. 44, 54 (1998). Legislative
immunity prevents the threat of | awsuits frominducing officialsto act
"wi th an excess of caution or otherwi seto skewtheir decisions” in

performngtheir | egislativeduties. Forrester v. Wite, 484 U S. 219,

223 (1988). Thisrationale applieswithparticular force"inlocal
gover nnent, where prestige and pecuni ary rewards nmay pal e i n conpari son
to the threat of civil liability." Bogan, 523 U. S. at 52.

A. The Alleged Illegality of the 1997 Ordi nance

The plaintiffs contend that absol ute i mmuni ty does not apply
to the def endants because the 1997 Ordi nance was not a "l egitimte
|l egislativeact."” Accordingtothe plaintiffs, the 1997 Ordi nance
"illegally stripped the plaintiffs' of their career (tenured)
enpl oynent status, and also illegally denpoted the plaintiffs to
transitory job status.” They claimthat "anillegal |egislative act
cannot besaidtobealegitimtelegislative action." Wreject this
argunent .

There i s no support inthe caselawfor plaintiffs' claim
that the |l egislative act nust be "l egitimte" for absolute imunity to

apply. InColonBerrios v. Herndndez Agosto, 716 F. 2d 85, 91 (1st Cir.

1983), we heldthat "[l]egislative activities otherwiseentitledto

immunity in a 8 1983 suit do not | ose the full protection of that
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imunity nerely because plaintiffs allege that such activities violate

their constitutional rights.” Simlarly, in Acevedo-Cordero v.

Cor der o- Sant i ago, 958 F. 2d 20, 22 (1st Cr. 1992), we noted that "[t] he
doctrine of absolute imunity provides a conplete bar to civil
liability for damages, regardl ess of the cul pability of the actor . .

." See al so Rateree v. Rockett, 852 F. 2d 946, 951 (7th Cir. 1988)

("[A] legislator may vote for | egislation for seem ngly inproper
reasons; neverthel ess, the rul e of absolute immunity shields this

conduct."). Wen the Suprene Court stated i nTenney v. Brandhove, 341

U S 367, 376 (1951), that an act was protected by | egi slativeimmunity
only if it occurred within the "sphere of legitimte | egislative
activity," it was referring tothe nature of the act (i.e., whether it
islegislativerather than adm nistrative), not tothelegality or
| egitimacy of the act.

B. The Nature of the 1997 O di nance

Absol ute inmmunity does not apply to adm nistrative or
executive functions. The touchstoneis the nature of the contested

action, not thejobtitleof theofficial whois sued. See Forrester,

484 U. S. at 227 ("[I]mmunity is justifiedand defined by the functions
it protects and serves, not by the personto whomit attaches."). The
official's notive or intent isirrelevant to the determ nati on of
whet her an actionis |egislative or adm nistrative. See Bogan, 523

U S at 54.



The 1996 Ordi nance granted career status to two gener al
cl asses of muni ci pal workers: 1) enpl oyees who had hel d a t enporary
position for three years or nore; and 2) enpl oyees who had held a
tenporary position for at | east si x nont hs but not nore than three
years and who had received certification fromthe director of the
rel evant nuni ci pal agency of sati sfactory work performance. The 1997
Or di nance aut hori zed the Muni ci pality's Director of Hunman Resources to
"return the enpl oyees naned to a career status pursuant to [the 1996
Ordinance] to the state of law which they held prior to such
appoi ntnents. " Rather than specifying the nanes of affected enpl oyees
on sone sel ective basis, the 1997 Ordi nance i nval i dat ed general |y al |
personnel actions taken pursuant to the 1996 Ordi nance.

W have littledifficulty concludingthat the 1997 O di nance
was | egi slative in nature. The acts of voting for | egislation and
signing an ordinanceintolaware "quintessentially legislative" in
form Bogan, 523 U S. at 55. The defendants' actions were al so
| egi slative in substance. The 1997 Ordi nance sought to correct an
enact nent deened il |l egal by the Miunici pal Assenbly. The repeal of an
illegal act is"afieldwherelegislatorstraditionally have power to

act." Tenney, 341 U. S. at 379. Indeed, the Minici pal Assenbly had an
obligationto ensure that the Municipality's ordi nances and rel ated

personnel actions conformed to applicable Puerto Rico |law. The



i ndi vi dual defendants are entitled to absolute immunity for the

enact ment of the 1997 Ordi nance.*

I11. Clains Against the Defendants in their O ficial Capacities
The plaintiffs al so brought suit agai nst the defendants in

their of ficial capacities pursuant to section 1983, alleging violations

of their First and Fourteenth Amendnment rights.> Minicipalities are

i abl e for constitutional violations resultingfromtheir official

policies and custonms. See Monell v. Departnent of Soc. Servs., 436

U.S. 658, 690 (1978). Enactnments by a nunicipal |egislature are

official policies. See Penbaur v. City of Cincinnati, 475U S. 469,
480 (1986)("[E]J]ven a single decision by [a |egislative] body
unquesti onably constitutes an act of official government policy.").

A. Fourteenth Amendnent: Due Process

The plaintiffs claimthat the 1997 Ordi nance deprived t hem
of their property interest in continued enploynent as career enpl oyees
wi t hout proper notification or aninformal due process hearing. The

di strict court heldthat the plaintiffs' career status was voi d because

4On appeal, the plaintiffs do not chal |l enge whet her | egi sl ative
imunity appliestothe actions taken by t he defendants i n enacti ng
Ordi nance 15, the |l egi sl ati on authori zing the | ayoff plan, nor coul d
they. The Municipal Assenbly enacted Ordi nance 15 as part of a
pol i cymaki ng deci sionto restructure nunici pal services toincrease
efficiency and stream i ne costs. The | ayoff plan affected all 362
muni ci pal enpl oyees based on their job classification and seniority.

SAl t hough the plaintiffs al so al | eged Fi fth Anendrent vi ol ati ons,
the district court did not address those all egati ons because the
plaintiffs failed to present a devel oped argunent.
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it was grantedinviolationof law. Wthout career status, plaintiffs
| acked a property interest intheir enpl oynent under Puerto Ri can | aw
and t hus coul d not prevail on their Fourteenth Amendnent claim W
agree.

Under t he Due Process Cl ause of t he Fourteent h Amendnent,
per sons who possess a property interest i n continued public enpl oynent
cannot be deprived of that interest without due process of law. At a
m ni nrum due process rights entitle suchindividualsto "notice and a

meani ngf ul opportunity to respond” prior toterm nation. Kercado-

Mel éndez v. Apont e- Rogue, 829 F.2d 255, 263 (1st Cir. 1987). The
Constitution does not create property interests; instead, "they are
created and their dinensions are defined by existing rules or
under st andi ngs t hat stemfroman i ndependent source such as state | aw

." Board of Regents v. Roth, 408 U. S. 564, 577 (1972). (Once a

| egi slature has conferred a property interest in public enploynent, "it
may not constitutionally authorize the deprivation of such an
interest . . . without appropriate procedural safeguards.” Arnett v.
Kennedy, 416 U.S. 134, 167 (1974).

Puerto Ricanlawgrants a property interest in enpl oynment to

career enpl oyees. See Kauffman v. Puerto Rico Tel. Co., 841 F. 2d 1169,

1173 (1st Cir. 1988). The Autononous Munici palities Act nmandates t hat
career enpl oyees "shall be entitledto permanent status and nay only be

renoved fromtheir positions for just cause after due filing of
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charges.” 21 L.P.R A. 8 4554(b). However, in order to possess a
protected property interest the plaintiffs nust have avalid claimto
career status. Puerto Rican | awmandates that "Acts executed contrary
to the provisions of | aware voi d except when the | awpreserves their
validity." 31 L.P.R A § 4.

We addressed the i ssue of anillegal grant of career status
in Kauffrman, 841 F. 2d at 1173-75. Plaintiffs were hired by the Puerto
Ri co Tel ephone Conpany, a public corporation, inviolationof conpany
regul ati ons adopted pursuant to the Puerto Rico Public Service
Personnel Act requiring that the conpany first consider qualified
i nternal enployeestofill vacancies. 1d. at 1170-71. W hel d t hat
because the "plaintiffs were hired in violation of [regul ations
promnul gat ed under order of the Puerto Ri co Suprene Court to conply with
t he Personnel Act], they obtained their career positions 'onthe basis
of standards foreignto that category,' and, therefore, coul d not, upon

term nation, benefit fromthe 'property' status of such positions.”

Id. at 1174 (quoting Col 6n v. Mayor of Municipality of Ceiba, 112
D.P.R 740 (1982)).

The Muni ci pal Assenbly of Yabucoa nust have granted t he
plaintiffs career status in accordance wi th applicabl e Puerto R can | aw
if they are to have a property interest intheir jobs. The Autononous
Muni ci palities Act requires that, "The nunici pal public service shall

be governed by the nerit principletoensurethat those who servethe
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Muni ci pal Governnment arethe fittest.” 21 L.P.R A 8 4551. The Act
al so specifies procedures for hiring "career" enpl oyees. A Mini ci pal
Sel ection Commtteeinterviews all eligiblecandidates, submts alist
tothe Mayor of the five nost qualified candi dates, and t he Mayor nmakes
the final sel ection decision. See 21 L.P.R A 8 4558. Pursuant to
Article 12.008 of the Autononmous Municipalities Act, "[S] peci al
alternate recruitment and sel ecti on procedures may be used when it
beconmes i npractical to attend to the rmuni ci pal service needs with
appoi nt nent s made subj ect to the ordi nary procedure establishedinthis
subtitle.” 21 L.P.R A 8 4558(a). These special procedures are
“mechani sms of exception” and can be used only when: 1) thereis no
appropriate list of eligible candi dates and t he urgency of t he service
to be rendered justifies special procedures; and 2) tofill non-skilled
or sem-skilledtransitory positions. ld. Onlythefirst exceptionis
at issue in this case.

By its terns, the 1996 O di nance offers three justifications
for the grant of career status to |arge nunbers of transitory
enpl oyees. First, the Ordinance cites the “special alternate
recrui tment and sel ection procedures” of Article 12.008 of the
Aut ononmous Muni ci palities Act, which can be used “when it becones
i npractical toattendto the nunicipal service needs” by foll ow ng the
nor mal procedure for hiring career enpl oyees. 21 L.P.R A 8§ 4558(a).

This justificationfails for the obvi ous reason that the 1996 O di nance
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did not involve the recruitnment and sel ecti on of new enpl oyees to
attend to the service needs of the Municipality. Instead, the
O di nance si npl y changed t he enpl oynent st at us of an exi sting group of
wor kers who were already addressing the service needs of the
Muni ci pality.

Second, the 1996 Ordi nance i nvoked Law 56 of August 16, 1989,
an anmendment to the Puerto Ri co Public Service Personnel Act. The
O di nance states that by this “Law. . . regul ar career status shall be
granted to thousands of State Governnent enpl oyees who have held
tenporary positions and who neet the requirenents set forthinsaidlaw
as of July 1, 1996.” This precedent is not helpful tothe plaintiffs
because Law 56 applied only to the enpl oyees of the Commonweal t h of
Puerto Ri co, not t he enpl oyees of the aut ononous nunicipalities. In
fact, the aut ononmous nmunicipalities are exenpt fromthe provisions of
t he Puerto Rico Public Service Personnel Act pursuant to Section 4577
of the Autononous Municipalities Act. See 21 L.P.R A 8 4577.

Third, the Ordi nance states that the Munici pality “has been
forced t o appoi nt numerous tenporary enpl oyees due to the fact that it
does not have eligibility |l ogs and because originally it was not
cont enpl at ed t hat such appoi nt ment s woul d have t o be consecutively
renewed pursuant to the service needs.” The Ordi nance states further
that the Municipality “has established the public policy of doing

justice to these tenporary enpl oyees by granting appoi ntnents as
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regul ar career enpl oyees.” If the Municipality underestimatedits
needs for career enployees, and hence created “de facto” career
enpl oyees by renew ng t he status of transitory enpl oyees on a regul ar
basi s, it shoul d have addressed t he probl emby fol | ow ng t he mandat ed
procedur es of the Aut ononous Municipalities Act for the recruitnent and
hiri ng of career enpl oyees. See 21 L.P. R A 8 4558. It could not
respond to this probl emby i gnoring those procedures and rel ying on a
contrived crisis to confer career status on its transitory enpl

The Muni ci pal ity unm st akabl y enacted t he 1996 Ordi nance in
contravention of the Autononmous Municipalities Act. The grant of
career statustothe plaintiffs was therefore void. Wthout career
status, the plaintiffs do not have a constitutionally protected
property interest incontinued enpl oynment, and t hey cannot prevail on
their due process clai munder the Fourteenth Amendnent.?®

B. First Anendnent

Publ i ¢ enpl oyees who do not hol d confidential policy-making
positions are protected fromadverse enpl oynent actions based on

political affiliation. See Branti v. Finkel, 445 U.S. 507, 517-19

The district court did not address the urgency exception of
Article 12.008. Instead, it concluded that the 1996 Ordi nance was
illegal because it didnot providefor the publication of avail abl e
car eer positions, open conpetitionfor career positions, eval uati on by
t he Muni ci pal Sel ection Commttee, or a probationary work period. W
do not disagreewiththedistrict court. W have sinply addressed t he
argument of the plaintiffs that conpliance with those requirenents
cited by the district court was unnecessary because of the “crisis”
alluded to in the 1996 Ordi nance.
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(1980); see al so Rutan v. Republican Party of Illinois, 497 U. S. 62, 75

(1990) (extendi ng the prohi bition on patronage di sm ssals toinclude
pronotion, transfer, recall, or hiring decisions). The freedons of
bel i ef and associ ati on of public enpl oyees "constitute the core of

t hose activities protected by the First Amendnent."” Elrod v. Burns,

427 U.S. 347, 356 (1976).

To prevail on afree speech claim a public enpl oyee nust
showt hat she engaged i n constitutionally-protected conduct and t hat
this conduct was a substantial factor in the adverse enmpl oynment

decision. SeeM. Healthy City Bd. of Educ. v. Doyle, 429 U. S. 274,

287 (1977); see also Padilla-Garcia v. Guill ernp Rodriguez, 212 F. 3d

69, 73 (1st G r. 2000) (enphasi zi ng t hat t he protect ed conduct need only
be a factor inthe enpl oynment deci si on, not the notivating factor).
The plaintiffs claimthat Mayor Ranps's al |l eged statenent that he
intendedtoridthe Muni cipality of NPP enpl oyees, coupled withthe
conpeting political persuasions of the plaintiffs and defendants,
constitut e enough evi dence of a First Anendnent violationto w thstand
anotionfor summary judgnent. The district court rejected plaintiffs’
political discrimnation clai mbecause it was "based sol el y upon

concl usory statements” and "l ack[ ed] any specific evidence." W agree.

| n Kauf f man v. Puerto R co Tel ephone Co., 841 F. 2d at 1172-

73, we concluded that the plaintiffs could not withstand summary
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j udgnment agai nst thembased on "general and unsupported al | egati ons”
t hat t he def endants belongedtotherival political party (the PDP) and
that the plaintiffs |ost their jobs directly after the defendants
assunmed managenent positions. Further, we noted that the plaintiffs’

nost viableclaim the allegationthat simlarly situated PDP nenbers
were not fired, | acked factual support. Seeid. at 1172. Al thoughthe
Kauffman pl aintiffs had "nore than sufficient tineto di scover specific
i nformation, such as the nanes of [simlarly situated individuals from
therival political party who were not fired], theplaintiffsfailedto
provide the district court withinformationthat woul d suggest t hat

[their political discrimnation claimhad] any factual support.” |d.

Simlarly, the plaintiffs here have fail ed to adduce specific
facts indicating that the Municipality of Yabucoa di scharged t hembased
on party affiliation. Likethe plaintiffs inKauffman, they rely on
general i zed assertions of the defendants' affiliationwiththerival
political party and the enact nent of the 1997 O di nance fol |l ow ng t he
Novenber 1996 el ections. The only specific evidence that they offer is
t he sworn statenent of asingleplaintiff that Mayor Ranos voi ced hi s
intentiontorid City Hall of NPP enpl oyees. They have failed to
provi de nanes or ot her specific factual information supportingtheir
claimthat the Municipality replaced themw th newhires fromthe PDP.

Thi s neager showingis patently insufficient to generate a genuine
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i ssue of material fact on a causal connecti on between the political
affiliation of the plaintiffs and the adverse enpl oynent actions
al | eged.

V. Concl usion

For the reasons stated herein, we affirmthe district court's

grant of sunmmary judgnent for the defendants.
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